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5 CFR Ch. II (1–1–14 Edition) § 1201.102 

§ 1201.102 Prohibition on ex parte 
communications. 

Except as otherwise provided in 
§ 1201.41(c)(1) of this part, ex parte com-
munications that concern the merits of 
any matter before the Board for adju-
dication, or that otherwise violate 
rules requiring written submissions, 
are prohibited from the time the per-
sons involved know that the Board 
may consider the matter until the time 
the Board has issued a final decision on 
the matter. 

§ 1201.103 Placing communications in 
the record; sanctions. 

(a) Any communication made in vio-
lation of § 1201.102 of this part will be 
made a part of the record. If the com-
munication was oral, a memorandum 
stating the substance of the discussion 
will be placed in the record. 

(b) If there has been a violation of 
§ 1201.102 of this part, the judge or the 
Clerk of the Board, as appropriate, will 
notify the parties in writing that the 
regulation has been violated, and will 
give the parties 10 days to file a re-
sponse. 

(c) The following sanctions are avail-
able: 

(1) Parties. The offending party may 
be required to show why, in the inter-
est of justice, the claim or motion 
should not be dismissed, denied, or oth-
erwise adversely affected. 

(2) Other persons. The Board may in-
voke appropriate sanctions against 
other offending parties. 

[54 FR 53504, Dec. 29, 1989, as amended at 70 
FR 30609, May 27, 2005] 

FINAL DECISIONS 

§ 1201.111 Initial decision by judge. 
(a) The judge will prepare an initial 

decision after the record closes and 
will serve that decision on all parties 
to the appeal, including named parties, 
permissive intervenors, and interve-
nors of right. The Board satisfies its 
legal obligation under 5 U.S.C. 
7701(b)(1) by making electronic copies 
of initial decisions available to the Of-
fice of Personnel Management. 

(b) Each initial decision will contain: 
(1) Findings of fact and conclusions 

of law upon all the material issues of 
fact and law presented on the record; 

(2) The reasons or bases for those 
findings and conclusions; 

(3) An order making final disposition 
of the case, including appropriate re-
lief; 

(4) A statement, if the appellant is 
the prevailing party, as to whether in-
terim relief is provided effective upon 
the date of the decision, pending the 
outcome of any petition for review 
filed by another party under subpart C 
of this part; 

(5) The date upon which the decision 
will become final (a date that, for pur-
poses of this section, is 35 days after 
issuance); and 

(6) A statement of any further proc-
ess available, including, as appropriate, 
a petition for review under § 1201.114 of 
this part, a petition for enforcement 
under § 1201.182, a motion for attorney 
fees under § 1201.203, a motion to ini-
tiate an addendum proceeding for con-
sequential damages or compensatory 
damages under § 1201.204, and a petition 
for judicial review. 

(c) Interim relief. (1) Under 5 U.S.C. 
7701(b)(2), if the appellant is the pre-
vailing party, the initial decision will 
provide appropriate interim relief to 
the appellant effective upon the date of 
the initial decision and remaining in 
effect until the date of the final order 
of the Board on any petition for review, 
unless the judge determines that the 
granting of interim relief is not appro-
priate. The agency may decline to re-
turn the appellant to his or her place of 
employment if it determines that the 
return or presence of the appellant will 
be unduly disruptive to the work envi-
ronment. However, pay and benefits 
must be provided. 

(2) An initial decision that orders in-
terim relief shall include a section 
which will provide the appellant spe-
cific notice that the relief ordered in 
the decision must be provided by the 
agency effective as of the date of the 
decision if a party files a petition for 
review. If the relief ordered in the ini-
tial decision requires the agency to ef-
fect an appointment, the notice re-
quired by this section will so state, will 
specify the title and grade of the ap-
pointment, and will specifically advise 
the appellant of his right to receive 
pay and benefits while any petition for 
review is pending, even if the agency 
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determines that the appellant’s return 
to or presence in the workplace would 
be unduly disruptive. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 17045, Apr. 9, 1997; 63 FR 41179, Aug. 3, 
1998; 64 FR 27900, May 24, 1999; 77 FR 62367, 
Oct. 12, 2012] 

§ 1201.112 Jurisdiction of judge. 
(a) After issuing the initial decision, 

the judge will retain jurisdiction over a 
case only to the extent necessary to: 

(1) Correct the transcript; when one 
is obtained; 

(2) Rule on a request by the appellant 
for attorney fees, consequential dam-
ages, or compensatory damages under 
subpart H of this part; 

(3) Process any petition for enforce-
ment filed under subpart F of this part; 

(4) Vacate an initial decision to ac-
cept into the record a settlement 
agreement that is filed prior to the 
deadline for filing a petition for review, 
even if the settlement agreement is not 
received until after the date when the 
initial decision becomes final under 
§ 1201.113 of this part. 

(b) Nothing is this section affects the 
time limits prescribed in § 1201.113 re-
garding the finality of an initial deci-
sion or the time allowed for filing a pe-
tition for review. 

[59 FR 22125, Apr. 29, 1994, as amended at 62 
FR 17045, Apr. 9, 1997; 70 FR 30609, May 27, 
2005; 77 FR 62368, Oct. 12, 2012; 78 FR 23458, 
Apr. 19, 2013] 

§ 1201.113 Finality of decision. 
The initial decision of the judge will 

become the Board’s final decision 35 
days after issuance. Initial decisions 
are not precedential. 

(a) Exceptions. The initial decision 
will not become the Board’s final deci-
sion if within the time limit for filing 
specified in 1201.114 of this part, any 
party files a petition for review or, if 
no petition for review is filed, files a 
request that the initial decision be va-
cated for the purpose of accepting a 
settlement agreement into the record. 

(b) Petition for review denied. If the 
Board denies all petitions for review, 
the initial decision will become final 
when the Board issues its last decision 
denying a petition for review. 

(c) Petition for review granted or case 
reopened. If the Board grants a petition 

for review or a cross petition for re-
view, or reopens or dismisses a case, 
the decision of the Board is final if it 
disposes of the entire action. 

(d) Extensions. The Board may extend 
the time limit for filing a petition for 
good cause shown as specified in 
§ 1201.114 of this part. 

(e) Exhaustion. Administrative rem-
edies are exhausted when a decision be-
comes final in accordance with this 
section. 

(f) When the Board, by final decision 
or order, finds there is reason to be-
lieve a current Federal employee may 
have committed a prohibited personnel 
practice described at 5 U.S.C. 2302(b)(8) 
or 2302(b)(9)(A)(i), (B), (C), or (D), the 
Board will refer the matter to the Spe-
cial Counsel to investigate and take 
appropriate action under 5 U.S.C. 1215. 

[54 FR 53504, Dec. 29, 1989, as amended at 62 
FR 59992, Nov. 6, 1997; 77 FR 62368, Oct. 12, 
2012; 78 FR 39545, July 2, 2013] 

Subpart C—Petitions for Review of 
Initial Decisions 

§ 1201.114 Petition and cross petition 
for review—content and procedure. 

(a) Pleadings allowed. Pleadings al-
lowed on review include a petition for 
review, a cross petition for review, a 
response to a petition for review, a re-
sponse to a cross petition for review, 
and a reply to a response to a petition 
for review. 

(1) A petition for review is a pleading 
in which a party contends that an ini-
tial decision was incorrectly decided in 
whole or in part. 

(2) A cross petition for review has the 
same meaning as a petition for review 
but is used to describe a pleading that 
is filed by a party when another party 
has already filed a timely petition for 
review. 

(3) A response to a petition for review 
and a cross petition for review may be 
contained in a single pleading. 

(4) A reply to a response to a petition 
for review is limited to the factual and 
legal issues raised by another party in 
the response to the petition for review. 
It may not raise new allegations of 
error. 

(5) No pleading other than the ones 
described in this paragraph will be ac-
cepted unless the party files a motion 
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